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Scaly Mattress Company of Michigan, Inc. and
United Steelworkers of America, AFL-Cl1O-
CLC. Case 7-CA-18882

June 10, 1982
DECISION AND ORDER

By CHAIRMAN VAN DE WATER AND
MEMBERS JENKINS AND HUNTER

On December 22, 1981, Administrative Law
Judge Norman Zanke! issued the attached Decision
in this proceeding. Thereafter, Respondent filed ex-
ceptions and a supporting brief.

Pursuant to the provisions of Section 3(b) of the
National Labor Relations Act, as amended, the Na-
tional Labor Relations Board has deiegated its au-
thority in this proceeding to a three-member panel.

The Board has considered the record and the at-
tached Decision in light of the exceptions and
brief, and has decided to affirm the rulings, find-
ings,* and conclusions of the Administrative Law
Judge only to the extent consistent herewith.

Although we agree with the Administrative Law
Judge that Respondent violated Section 8(a)(3) and
(1) of the Act by discharging Titus Logan for his
union activity, we do so only for the reasons that
follow.

Respondent and the Union have maintained a
relatively peaceful collective-bargaining relation-
ship since 1964. Over this period of time the bar-
gaining unit description has consisted of all fuli-
and part-time hourly rated production and mainte-
nance employees in the plant, but excluding super-
visory, cffice, cutter foremen, and plant protection
employees. The classification of sewing machine
repair mechanic (mechanic herein), which has ex-
isted for approximately 40 years, has never been
subject to a collective-bargaining agreement be-
tween the parties.

On February 18, 1980.2 Titus Logan. whom Re-
spcndent knew 10 have no experience as & sewing
machine repairrman, was hired 10 work as a me-
chanic. Respondent decided that Logan would
assist mechanic W. McMullen, and then replace
him upon his upcoming retirement.

In early September, emplovee and Union Presi-
dent Ralph Duncans spoke to Plant Manager Ein-

' Respondent has excepted 1o ceriain credibility findings made by the
Administrative Law Judge. It i1s the Roard’s established policy not to
overruie an administrative law judge’s resoluticns with respect to credi-
bility unless the clear preponderance of all of the reievant evidence con-
vinces us that the resolutions are incorrect. Standard Dry Wall Producis,
Inc., 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d Cir. 1951). We have
carefully examined the record and find no basis for reversing his findings

In ordenng reinstatement and backpay for Titus Logan, we note that
Respondent’s June 17, 1981, offer of reinstatement was not an ofler to
reinstate Logan to a substantially equivaient position.

2 Ajl dates herein are in 1980, uniess otherwise indicated.
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haus about getting mechanics included in the bar-
gaining unit. Einhaus, objecting to this suggestion,
referred to the historical exclusion of mechanics
from the unit and added that “‘you’re going to hurt
somebody if you pursue it.” At approximately the
same time, Logan inquired of Delia Stamper, a
union committeeperson, why he (Logan) was not
in the unit and whether or not he could “join.”
After checking with the Union’s International
office, Stamper informed Logan that he was eligi-
ble for inclusion in the bargaining unit and she sug-
gested he sign a union card. Logan soon signed a
union dues-checkoff authorization card.

About a week later, Duncans and Eddie Smith,
the Union’s vice president and also an employee of
Respondent, visited Einhaus in his office. Smith
presented Einhaus with Logan’s authorization card
and told Einhaus he wanted Logan in the Union.
Duncans and Smith stated that Einhaus then re-
marked that if Logan joined the Union or signed
an authorization card he would be “fired.” Einhaus
testified that he told them that mechanics could not
be part of the -bargaining unit and that Logan
“would be fired as a mechanic in the bargaining
unit.” The Administrative Law Judge found no
substantive difference in the two versions of the
conversation.

Einhaus then stated that mechanics were man-
agerial employees, having previously told Duncans
that mechanics were salaried, and therefore part of
management. Duncans replied that he knew Logan
was hourly paid from having examined his time-
card. Einhaus became quite agitated and told Dun-
cans that looking at Logan’s timecard was improp-
er. Subsequent to Logan’s layoff Respondent con-
verted the remaining mechanics from hourly to sal-
aried personnel.®

About 1 to 2 weeks following the above conver-
sation, on October 7, Logan, along with 10 produc-
tion employees. was given a written notice of
lavoft. which stated that the work torce was being
reduced due to lack of production. When Logan
asked Supervisor Robson if that was the true
reason for his layoff, Robson replied affirmatively.
Indeed, Logan had never been told that his per-
formance was unsatisfactory and no supervisor had
ever discussed the guality of his work with him.
Yet, Einhaus testified that Respondent’s actual
reason for terminating Logan was that his work
performance had been consistently poor over the
entire period of his employment. It is undisputed,
however, that when McMullen retired in late June,
Logan approached Einhaus and Robson and said
he was concerned about the fact that he was then

? Wayne Thomas had been hired 2s a mechanic on August 18.
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the only full-time mechanic. Einhaus expressed
confidence in Logan and told him that he planned
to “stick with” him as a mechanic, but would try
to hire an additional mechanic on a full-time basis,
This conversation took place onlv 3 months before
Logan manifested an interest in joining the Union.
There is no evidence that Logan’s work perform-
ance in any way deteriorated during the interven-
ing period. Respondent’s position further loses
credibility when one considers that, while Re-
spondent insists that L.ogan’s work was substandard
throughout his employment, he was fired only 1 to
2 weeks after he expressed his desire to join the
Union.

Furthermore, the most convincing evidence of
Respondent’s unlawful motive is Einhaus’ state-
ment to Duncans and Smith that Logan would be
fired if he attempted to join the Union.* That state-
ment was not mitigated by Einhaus’ claim that he
was merely conveying Respondent’s position on
the historical exclusion of mechanics from the unit,
nor was the statement merely an explanation of
why Respondent was rejecting Logan’s authoriza-
tion card. Rather, it served notice that the employ-
ee’s exercise of his Section 7 rights to seek inclu-
sion in a bargaining unit would result in his dis-
charge. Even if it could be determined that Logan
was not properly a part of the unit he sought to
join, his efforts were protected activity against
which Respondent could not lawfully retaliate.
Rolligon Corporation, 254 NLRB 22 (1981). In his
conversation with Smith and Duncans, Einhaus
outlined the action he planned to take against
Logan and then proceeded 10 carry out that action.
For these reasons, we find that Respondent’s dis-
charge of Titus Logan violated Section 8(a)(3) and
(1) of the Act.

CONCLUSIONS OF LAaw

1. Sealv Mattress Companv of Michigarn. Inc..
an employel engages i
meaning of Section 2(6) and (7) of the Act.

2. United Steelworkers of America, AFL-CIO-
CLG, is a labor organization within the meaning of
Section 2(5) of the Aci.

3. Respondent discharged empiovee Titus Logan
in violation of Section 8(a)(3) and (1) of the Act.

4. The aforesaid unfair iabor practices affect
commerce within the meaning of Section 2(6) and
(7) of the Act.

ey e e T T Pt
COnmeTe WILigl: [YEN

* No excepticns were filed to the Administrative Law Judge’s conclu-
sion that this statement was not violative of Sec. 8(a)(i); hence we adopi
it pro forma.

THE REMEDY

Having found that Respondent violated Section
8(a)(3) and (1) of the Act, we shall order that it
cease and desist therefrom and that it take certain
affirmative action designed to effectuate the poli-
cies of the Act.

Having found that Titus l.ogan was unlawfully
terminated on October 7, 1980, we shall order Re-
spondent to offer him full reinstatement 1o his
former position or, if that position no longer exists,
to a substantially equivalent position without preju-
dice to his seniority or other rights and privileges,
and to make him whole for any loss of earnings he
suffered as a result of Respondent’s unlawful ac-
tions. Loss of earnings shall be computed as pre-
scribed in F. W. Woolworth Company, 90 NLRB
289 (1950), plus interest computed in the manner
and amount prescribed in Isis Plumbing & Heating
Co., 138 NLRB 716 (1962), and Florida Steel Corpo-
ration, 231 NLRB 651 (1977).5

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Re-
lations Board hereby orders that the Respondent,
Sealy Mattress Company of Michigan, Inc., Tayior,
Michigan, its officers, agents, successors, and as-
signs, shall:

1. Cease and desist from:

(a) Discharging any of its employees because
they engage in union activities.

(b) In any like or related manner interfering
with, restraining, or coercing its employees in the
exercise of the rights guaranteed them in Section 7
of the Act.

2. Take the following affirmative action:

(a) Offer Titus Logan immediate and full rein-
statement to his former job or, if that job no longer
exists, to a substantially equivalent position, with-
out prejudice to his seniority cor other rights or
privileges previcus!v eniovec

(pj Make THus LOgaEn WhOi 1GI 4hy (088 Of
earnings he may have suffered due o the discrimi-
nation practiced against him by paving him a sum
equal to what he would have earned, in the manner
prescribed in the section of this Decision entitled
“The Remedy.”

(c) Preserve and, upon reguest, make available tc
the Board or its agents, for examination and copy-
ing, all payroll records, social security payment
records, timecards, personnel records and reports,
and all other records necessary to analyze the

2 In accordance with his partial dissent in Olympic Medical Corporation.
250 NLRB 146 (1980), Member Jenkins would award interest on the
backpay due based on the formula set forth thereu.
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amount of backpay due under the terms of this
Order.

(d) Post at its Taylor, Michigan, facility copies
of the attached notice marked ‘“Appendix.”®
Copies of said notice, on forms provided by the
Regional Director for Region 7, afier being duiy
signed by Respondent’s representative, shall be
posted by Respondent immediately upon receip:
thereof, and be maintained by it for 60 consecutive
days thereafter, in conspicuous places, inciuding all
places where notices to employees are cusiomarily
posted. Reasonable steps shall be taken by Re-
spondent to insure that said notices are not alterec,
defaced, or covered by any other material.

(e) Notify the Regional Director for Region 7, in
writing, within 20 days from the date of this Order,
what steps Respondent has tzken to comply here-
with.

* In the event that this Order is enforced by a Judgmeni of a United
“ates Court of Appeals, the words in the notice reading “Posted by
Onder of the National Labor Relations Board™ shall read “Posted Pursu-
ant 10 o Judgment of the United States Coun of Appeals Enforcing an
t1der of the National Labor Relations Board.”

APPENDIX

NoTICcE TOo EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LLABOR RELATIONS BOARD
An Agency of the United States Government

WE WILL NOT discharge employees because
they engage in union activities.

WE WILL NOT in any like or related manner
interfere with, restrain, or coerce our empioy-
ces in the exercise of righis guaranteed them in
Section 7 of the Act.

WE wiLL offer Titus Logan immediate and
full reinstatement to his former position as
sewing machine repair mechanic in our
Taylor, Michigan, location or, if that positior
no Jonger exists, to a substantially equivalent
ok, without preiudice t¢ his seniory o othe

sehiy and nrivilege

WE WILL make Trtus Log..n whoie. with in-
1erest, for all loss of earnings resulting from his
discharge.

DEEVIQUSH

Sl

SEALY MATTRESs COMPANY OF

MICHIGAN, INC.
DECISION

STATEMENT OF THE CASE

“wonMAN ZANKEL, Administrative Law Judge: Thic
aw was heard before me on August 4, and 5, 1981, in
Fronon, Michigan.

Upon an original charge filed by United Steelworkers
of America, AFL-CIO-CLC (the Union) on February 3,
1981, the Regional Director for Region 7 of the National
Labor Relations Board (the Board) issued a complaint
and notice of hearing on March 17, 1981, against Sealy
Mattress Company of Michigan, Inc. (the Employer).

In essence, the complaint alieges the Employer inter-
fered with, restrained, and coerced its employees in vio-
lation of Section 8(a)(1) of the National Labor Relations
Act, as amended (the Act), in September 1980,! by
ihreatening to discharge sewing machine repair employ-
ees. “if they signed union authorization and/or dues
checkoff authorization cards.”

Als0, the complaint alieges the Employver discriminat-
ed against its empiovees in violation of Section 8(a)(3)
and (1} of the Act when it laid off its employee, Titus
Logan, on Getober 7. 1980, because “he cought member-
ship in, or to be rejprens med by the Union.”

The Employer "1.u_ & innely answer which admitted
certain maiters but demed ihe substantive allegations and
that it had committed any usnfair labor practices.

All parties appeared at the heaving. Each was repre-
sented by counsel and was afforded full opportunity to
be heard. to introduce and meet material evidence, to ex-
amine and cross-examine witnesses, to present oral argu-
ment, and o file briefs. Counsel for the General Counsel
and the Employer’s counsel submitted post-trial briefs,
the contents of which have been carefully considered.

Upon consideration of the entire reccrd, the briefs and
my observation of the witnesses and their demeanor, 1
make the following:

FINDINGS AND CONCLUSIONS

1. JURISDICTION

Jurisdiction is uncontested. The Employer is 2 Michi-
gan corporation engaged in the manufacture, nonretail
sale and distribution of bedding and related products
within Michigan and other States.

During the calendar year immediately preceding issu-
ance of the complaint, a representative period, the Em-
plover purchased and caused to be transported and deliv-
ered to its Tavlor facility goods and materials valued in
excess of of $100,000, of which goods and materials ex-

ceeding £30.000 in \alU\. were transported and delivered

Girertt fTOR. SO IGCRIEC Gutside the

#ic uf Micmgan

’! he Employer admsts, the recora reflects. and 1 find it
1s and. at all material times, has been an employer en-
gaged m commerce within the meaning of Section 2(2),
{€). and (7) of the Act.

The Employer operaies other facilities within Michi-
gan. Only the facility jocated 2t 21450 Troiley Industrial
Drive. Tavlor, Michigan. is involved in this case.

The Employer admits, the record reflects, and 1 find
the Umon is and has been at ali maierial times a labor
organization within the meaning of Section 2(57 of the

Al dmec hereinafter are 198G uniess otherwise stated.
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II. THE ALLEGED UNFAIR LABOR PRACTICES

THe recitation of the facts found below is based on a
composite of the credited aspects of the testimony of all
witnesses, unrefuted oral testimony, supporting docu-
ments, undisputed evidence, and careful consideration of
the logical consistency and inherent probability of
events.

Not every bit of evidence, or every argument of coun-
sel, is discussed. Nonetheless, 1 have considered all such
matters. Omitted matter is considered irrelevant or super-
fluous. To the extent that testimony or other evidence
not mentioned might appear to contradict the findings of
fact, that evidence has not been overlooked. Instead, it
has been rejected as incredible or of little probative
worth. Bishop and Maclo, Inc., 159 NLRB 1159, 1161
(1966).

My credibility resolutions,” wherever necessary, have
been based on my observation of witness demeanor, the
weight of the respective evidence, established or ad-
mitted facts, inherent probabilities, and reasonable infer-
ences which may be drawn from the record as a whole.
Northridge Knitting Mills, Inc., 223 NLRB 230 (1976);
Warren L. Rose Casting, Inc. d/b/a V & W Castings, 231
NLRB 912 (1977); Gold Standard Enterprises, Inc., Gold
Standard Ligquor Store at Ridge Avenue; Chalet Wine and
Cheese Shops, Ltd. at Fullerton Avenue; Chalet Wine and
Cheese Shops, Ltd. at Highland Park, 234 NLRB 618
(1978).

A. Background

The Employer produces mattresses and related items
at the Taylor, Michigan, facility. The relevant supervi-
sory hierarchy at that location consists of: A. Bart
Lewis, executive vice president and legal counsel; John
Einhaus, plant manager; Bill Robson, supervisor; and
Phyllis Eskew, cutting and sewing department supervi-
sor.

Since at least 1964, the Employer and the Umon have
maintained a contractual collective-bargaining relation-
ship. That relationship  was comparatively uneventful.
Thus, only one-half day was lost due to a work stoppage
because of delay in distribution of paychecks; no griev-
ance resolution ever required arbitration; and only a
single unfair labor practice charge, which the Union
withdrew, had been filed with the Board.

Successive collective-bargaining agreements have beer.
negotiated. The bargaining uni description has remaed
constant. The unit is described as follows in the most
recent collective-bargaining agreement:?

ARTICLE 11,

Section 2. BARGAINING UNIT: The COMPA-
NY recognizes the UNION as the sole bargaining
agent in the matter of wages, hours, and all other
working conditions for all full-time and all part-time
hourly rated production and maintenance employees in
the plant, but excluding supervisory, office, cutter
foremen and plant protection employees.

* Effective October 1, 1978, through September 30, 1981.

For approximately 40 years, there.existed a job-classifi-
cation identified as sewing machine repair mechanic
(hereinafter called mechanic). That classification never
had been incorporated  into any collective-bargaining
agreement between the parties—either as a “productlon"
or “‘maintenance” position.

There is plethora of evidence by which the Employex
sought to show that mechanics hlstoncally had been ex-
cluded' by mutual agreement. There is also’ some” evi-.
dence which shows that union representatives questioned
the status of certain incumbents in-that pdsition. Never-
theless, the Union took no formal: action ' in- this matter .
until the events germane to this proceeding. Thus, 1‘find
that the Union did not object to the exclusion of me-
chanics from the unit until the activity which underlies
the instant case.

Historically, the mechanics’ job was staffed as follows.
Prior to 1964 and until 1968, the Employer had one me-
chanic, Ed Clayton. He performed all repair and mainte-
nance work on the sewing machines and other machin-
ery throughout his employment.

In 1968, the Employer added another mechanic, Vern
Griffin. Previously a bargaining unit employee, Griffin,
resigned his unit position to become a mechanic. In May
1980, Griffin was terminated for unsatisfactory work.
The termination was recorded as a layoff.? However,
Griffin had been orally informed that he was being dls-
charged.

In 1976, W. McMullen began work as a mechanic. He
worked in that job until he retired in June 1980.

Logan was hired to work as a mechanic on February
18, 1980. He had no prior experience as a sewing ma-
chine repairman. Einhaus, who interviewed Logan, was
fully apprised of Logan’s inexperience. Thus, Logan was
assigned to assist McMullen. It was anticipated that
Logan would replace McMullen upon the latter’s forth-
coming retirement. )

During March, the Employer sent Logan to Chicago
to participate in a 3-day training program: There, Logan
received some training in basic skills of repair and oper-
ation of sewing machines. It appears that Logan received
training in only one of the ten or so types of sewing
equipment used at the Taylor facility.

B. The Present Dispute
1. The threat

a. The facts

At times material herein, Ralph Duncans and Eddie
Smith, both employees of the Employer, were the
Union’s president and vice president, respectively.

In August or early September 1980, Smith asked Ein-
haus whether employees Raines and Thomas who per-
formed mechanics’ work were hourly or salaried em-
ployees. Einhaus told Smith that Raines and Thomas
were salaried. In fact, each was hourly paid.*

* This procedure permitted V. Griffin to qualify for unemployment
compensation benefits.

* This inconsistency derives from the Employer’s alteration in mode of
compensation. (See Ji. Exh. 2.)
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In early September, Duncans spoke with Einhaus re-
purding the unit scope. According to Einhaus, Duncans
smd, “this was the time that he (Duncans) was going to
pct me, and the maintenance men were going to be part
of the bargaining unit.”® Einhaus responded that the Em-
plover’s position on that issue was well known and that,
“You're going to hurt somebody if you pursue it.”’¢

Coincidental to the activity of Duncans and Smith,
| ogan asked emplovee Delia Siamper, a union commit-
tceperson, why he (I.ogan) was not in the unit. He asked
whether he could “join.” Stamper did not have a ready
answer. Stamnper ascertained Logan was hourly paid.
Stamper told Logan the question would be put to the
Union’s international level.

Some time later, Stampes told Loogan that the Interna-
nonal and she agreed he was eligible for inclusion in the
hargaining unit. Stamper advised Logan to sign a union
card.

Shortly thereafier, Smith gave Logan a union dues-
checkoff authorization card. Logan signed the card.”

Smith immediateiy took the card containing Logan’s
signature to a payroll clerk. The card was nol accepled,
spparently in accordance with the historical exclusion of
mechanic from the unit.

That same day, within | week after Duncans made his
oral claim to Einhaus (as described above) in early Sep-
tember for inclusion of mechanics in the unit, Smith and
Duncans visited Einkaus in the latter’s office. Einhaus,
Duncans, and Smith testified regarding that conference.
I'he narration of each is not in haec verba like that of any
other participant. Nonetheless, 1 find the variations
present ne serious credibility problem. Thus, what fol-
lows immediately below (except for the quotated lan-
puage) is a composite of all versions.

On entering Einhaus’ office, Smith laid Logan's au-
thorization card on Einhaus’ desk. Smith told Einhaus he
had signed (or wanted) Logan in the Union. Duncans
and Smith testified that Einhaus said Logan would be
/ired if he joined the Union cr put his name on the card.
Einhaus testitied that he told Sniith and Duncans that:

[They] know the understanding we have that Me-
chanics cannot be part ol the bargaining unit. We
have discussed this many many times before, and
you know he {Logan] would be fired if he became a
mechanic in the bargaining unit. If he [Logan]
wanted to be a proguction emplevee it this bargamn-
Mg oun nne o Bt b COWC not b Mechann
|Empiasts sepphied. |

Iiinhaus testified, and Smith and Duncans agreed, that
smith walked out of Jie meeting, in Einhaus’ words
“after T told him [Smith? e [Loganl weuld be fired as a

" The Emplover aprees Duncans anncunced that henceforth the Union
wauld contend that tne mechanics shonld be inclvded in the bargaining
it

I'is quoted comment of Einbaus 15 not alieged as an unfair labor
macuce. The aliusion 12 the Employer’s position refers to the historical
«aclusion of mechasical {rom the unit.

' The reverse side of the card contained a membership application and
narpuiming authorization ianguage. It is unclear whether Logan signed
leah sides of the card. The origingl card containing Logan’s signature
wan misplaced. Tt was not avaijabie 2v the hearing.

mechanic in the bargaining unit " (Emphasis sup-
plied.)

Duncans and Einhaus continued thzir conversation.
Duncans opined Lcgan probabiy shoul? ve included in
the unit as a maintenance emplovee. Duncans said if
Logan were fired, the Union would “take steps to recti-
fy” the situation. Einhaus asserted that maintenance em-
ployees had been continuously considered part of man-
agement. He told Duncans the Union could do what it
has to and the Emplover would do what it has to do.

Duncans persisted in his argument. He claimed Logan
could not be management because he was heurly paid.
Duncans revealed he learned that fact by having looked
at Logan’s timecard. Einhaus accused Duncans of im-
proper conduct in looking at the timecard. Einhaus said
that Logan’s pay status was none of Durcans’ business.
The conversation ended at that point. Duncans took
Logan’s authorization card from Einhaus' desk. At no
time during the discussion among Einhaus, Duncans, and
Smith did Einhaus touch or read the card.

Later that day, Einhaus told Lewis and Robson of the
attempt to have Logan included in the unit.

b. Analysis

The General Counsel asserts that Einhaus' mid-Sep-
tember remark to Duncans and Smith that the effort to
have Logan included within the bargaining unit would
result in his termiration constitutes the unlawful threat
alleged in complaint paragraph S(a).

The Employer contends Einhaus' statement is not un-
lawful. The Emplover argues Einhaus’ words are a
“statement of fact” which reflecis the status of Logan’s
job classification as outside the bargaining unit. As such,
the Employer maintains Einhaus’ comments do not trans-
gress the Board’s standards for issessing whether state-
ments violate Section 8{a)(i} of the Ac:.

If remarks possess a reascnable tendency to interfere
with, restrain, or coerce employees in the exercise of
their statutory rights, they are violative of Section
8(a)(1). Keystone Pretzel Bakery, Inc., 242 NLRB 492
(1979), citing Hanes Hosiery, Irc., 213 NLRB 338 (1975).

The instant issue presents a close question. Its resolu-
tion is not free irom doubt. The particular circumstances
of this case persuade me that Eiphaus' statement 1s nol
violative of Section 8(a¥Xi:

It as vartually conceces this dire Liuncdns SOL-
tromed Einhaus with a request that Logan be included 1n
the bargaining unit. Einhaus’ iestimony reflects he reject-
ed such a move. Ail witnesses who testified concerning
the relevant conversation agreed that Einhaus said
Logan could not become a unit elaployves.®

Counse! for the General Counsel argves that Einhaus’
statement is tantamount to ¢ declaration that the effort to
have Logan included in the unit was mconsistent with
Logan’s continued employment. Viewed m isolation,
could agree. However, the surrounding circumstances
suggest a different result.

# In this conciusion, 1t is ciear that Smith’s siniement that he signed
Logan in the Union 1s roi an expression of an
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September—3$1,175.00
October 3-7—8155.00

Meanwhile, Logan credibly testified that shortly after
McMullen retired he [Logan] spoke with Einhaus zbout
the mechanics’ job. Robson was present. Logan’s uncon-
iradicted testimony reflects he expressed concern to Ein-
haus that he was then the only mechanic. Logan asked
what Einhaus had planned for repairing the machinery.
l.ogan testified Einhaus said he would “stick with”
1.ogan and also was “trying to get someone else in there
on a full-time basis.”

Logan’s testimony and records (Resp. Exh. 2) in evi-
Jence, in combination, show that from April until
McMullen retired, D. Griffin worked less frequently
than after McMulien retired and, according to lLogan,
when he and McMulien were “behind in their repair
work,” D. Griffin worked a regular schedule of 2 days
per week after McMullen retired.

During July and August, Lewis directed Einhaus to
conduct the sewing machine repair work either with the
I'mployer’s own full-time employees or by using cutside
mdependent contractors. In-house mechanics were the
lcast costly to the Employer.

As a result of newspaper advertisements,
I'lomas was hired as a mechanic on August 18.

Apparently, Thomas did not perform repair work on
the machines which had been Logan’s duty o repair.
Indeed, Eskew testified that Themas performed other
tvpes of work; namely, construction. Thus. Thomas’ ac-
quisition as a Mechanic did not reduce the frequency of
1y Griffin’s regular performance of repair work during
September. D. Griffin’s invoices show he worked for the
I mployer on Sepiember 2, 4, 9, 11, 16, 18, 23, 25, and
i In October, before Logan’s termination, D. Griffin
worked with the same regularity. After Logan’s termina-
non, D. Griffin increased his weekly work for the Em-
piover from 2 to 3 days per week.

After Logan’s termination, the Emplover once again
advertised for a full-time mechanic. On November 3,
Mark Devine was hired to fill that position. At that
pomt, Thomas and Devine were full-iime mechanics.
The services of D. Griffin were eliminated. The record
<hows Do Griffin ended his regular repair work on No-
“vmber 4,18

In carly September. Lewis testified he agam ques
coed e eonznuabaen or B Onffr s services e ws
ted bapan s Job pericrmance was alsc Qiscussed. i
appalen. 110 imimediale decision was macde regarding
I pan’s cmplovment. Einhaus claimed he pleaded for
more tms o in which Logan might improve his work.
i cwiy and Einhaus also claimed they concluded there
was o need to lavoff some production emplovees in the
near tuture. Apparently, no spectfic pians were made for
e IleOHS.

O an unspecified cate late in September, a lavoif date
-t October 7 was established. Simuitaneously. Lewis de-
~wled logan should be terminated. According tc both

Wayne

I ewrs claimed, without contradiction, that D. Griffin's services
=« not nsed afier that Gate.

Lewis and Eiuhaus, the decision to terminate was based
solely on Logan’s poor job perfermance.4

Finally, the record shcows that Thomas, Devine, and
Mechanic/Supervisor J. Raines were converted from
hourly to salary paid, effective November 7. Lewis testi-
fied the change had been made to conform the method
of remuneration for mechanics 10 the ¥Xmployer’s histori-
cal contention that the job classification was a manageri-
al position.

b. Analysis

The Generai Counse! contends this is not a so-called
Wright Line, a Division Wright Line, Inc., case (251
NLRB 1083 (1980)).

The Employer maintains “the instant matter is a classic
‘Dual Motive case. . . .”

1 agree with the Genera! Counsel. I conclude there is
no merit to the contention that Logan’s termination was
caused by unsatisfactery job performance. The defense is
pretextual. These conclusions, however, do not signifi-
cantly affect the analytical process required to resolve
the issue of discrimination. Guerdon Indusiries, 255
NLRB 610 (1981); Limesione Apparel Corp., 255 NLRB
722 (1981); Castle instami Maintenance/Maid, Inc., 256
NLRB 130 (1981).

1. The General Counsel’s prima facie case

The General Counse! must prove certain elements tc
establishi a prima facie case of discrimination. Those ele-
ments are (1) that the affected employee had engaged in
activity protected by the Act; (2) that the employer had
knowledge of that acuvity; (3) the adverse personnel
action imposed on the employee was motivated by an-
tunpion animus, and (4) that the employer’s action had
the effect of enccuraging or discouraging membership in
a labor organization. The General Counsel has the
burden of proving his prima facie case by a preponder-
ance of the evidence. Gonic Manufaciuring Company,
Division of Hampshire Woolern Company, 141 NLRB 201,
209 (1963).

I find all elements oi a prima facie case of an 8(a)(3)
violation present herein, as follows:

A. Protected activity: Whether viewed as an effort to
Jjoin the wnit or i'nion, 1.ogan’'s compietion of the check-
off authonzation card., znd Duncans’ and Smith’s con-
fromavion with Rinhaws recardmg the card. clearlv con-
SUELE sUTTVIReS protecios ©L Secuan oot the At

For purposes of the 8{a)}2) alicgauon, the bargaining
history indicating the mechanic’s job was not within the
unit is trrelevant. in Howell Metai Company, 243 NLRB
1136, 1139 (19791, the Board lefi nndisturbed Administra-
uve Law Judge Cizude R Wolfe's observation that unit
placemeni of an individual does not affect the applicabil-
ity of the Act's proteciion. In Howell. the employer with-
held werk cpportunities 11om an emplovee because he
had become zctive in & union organizing campaign
among production and maintenance employees. Argu-

14 1t is conceded that the decision i0 terminare Logan was made at leasi
2 weeks afier the effort of Smith and Duncans 1o have Logan includegd in
ihe LurTREINING, Uiii.
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The Board has held that Employer statements which
convey a “clear message that support for a union and
continued employment are incompatible,” violate Section
8(a)}1). Rolligon Corporation, 254 NLRB 22 (1981), cited
by the General Counsel. In that case, an assembled
group of employees were told that employees who are
unhappy and would rather work in a union shop would
do -that employer a great service by finding a job else-
where. The Board held such a statement coercive “be-
cause it conveys the clear message that support for the
Union and continued employment by . . . (the employer)
are incompatible.”

In my view, the Rolligon case is materially distinguish-
able from the case at bar. The contexts are substantially
different. In Rolligon, the unlawful remark was made in
response to, and in the midst of, an organizational cam-
paign. It was uttered as part of a speech in which the
employer expressed his opposition to unionization. In
that framework, it is reasonable the Board should have
concluded the potentially unlawful statement reasonably
possessed a tendency to deliver the proscribed message
that a vote for the Union conceivably jeopardized one’s
job.

Herein, Einhaus made his comment to Duncans and
Smith when no representation campaign was in progress.
Indeed, there was a longstanding bargaining history be-
tween the parties which was relatively free from strife.

Moreover, the complete text of Einhaus’ remarks to
Duncans and Smith do not reflect the hostility toward
unions present in Rolligon. 1 credit Einhaus’ testimony
that he, in effect, told Duncans and Smith that he had no
objection to Logan becoming a union member.®

Other relevant Board precedent also is materially dis-
tinguishable. Specifically, the cases of Padre Dodge, 205
NLRB 252 (1973); Gem Knits, Inc., 174 NLRB 449, 453
(1969); Ramar Dress Corp., 175 NLRB 320, 327 (1969);
726 Seventeenth Inc., t/a Sans Souci Restaurant, 235
NLRB 604, 605-606 (1978); and Intertherm, Inc., 235
NLRB 693, fn. 6 (1978), were each decided in the con-
text of a union representation campaign. In each case,
the alleged unlawful remarks had been addressed to
known union organizers, instigators, and activists.

None of the above-cited cases involved a statement
identical to that made by Einhaus. Thus, in Padre Dodge,
a supervisor asked a union organizer why he continued
with his employment if he was not happy on the job; in
Gem Khnits, emplovee instigators of union activity were
asked why they staved on the job if they did not like the
work; in Ramar Dress, employees were told to go to
work in a union shop if they wanted a union; in San
Souci, employees were told that those who favored a
union should seek employment elsewhere; and in Jnter-
therm, an employee was told that if he was not happy
with the Company, he should look somewhere else for a
job.

In an organizational context. the statements found un-
lawful in the cited cases impliedly threaten employees
with job loss. Arguably, Einhavs’ remarks, if interpreted
literally, have the same effect. However, 1 conclude the
historical relationship between the Employer and the

® This aspect of Einhaus’ testimony stands uncontradicted.

Union, coupled with Einhaus’ acknowledgment (rmade si
multaneously with the alleged threat) of Logan’s right tc
become a union member effectively removes his state
ment from the ambit of the Board’s standards for deter
mining whether  statements are violative of :Sectior
8(a)(1) of the Act.

Upon all the foregoing, 1 conclude there is no merit t«
the allegations contained in paragraph 8(a) of the com
plaint.

2. The discrimination

(a) The facts

Logan’s employment as -a mechanic ended on Octobel
7, 1980. On that day, Robson handed Logan a writter
notice of layoff.1¢

All layoff notices expressly stated the reason for tha
action as follows: “A reduction in production require
ments compels a reduction to our work force.”

Logan testified, without contradiction,?? that he con
fronted Robson about his layoff notice. 1 credit Logan’
account. of what was said. Thus, Logan asked whethe)
lack of production actually was a reason for the layoff
Robson orally conﬁrmed what was written on the layof.
notice,

Logan credibly testlﬁed he had not been criticized
warned, or penalized in any way for poor job perform
ance by any statutory supervisor throughout his entire
period of employment. Einhaus and Eskew confirmec
neither of them told Logan his performameg was unsatis
factory Also, Lewis testified he had not instructed an)
supervisor to discuss Logan’s alleged poor ‘work witl
him.

The historical staffing of the mechanic’s job (as de
scribed hereinabove) shows that from Logan's February
hiring until May, there were three mechanics (McMul
len, V. .Griffin, and Logan); and in May and for the mos
of June, there were two mechanics (McMullen anc
Logan) emp]oyed on a full-time basis.

In addition, in April, the Employer procured the serv:
ices of an “outside” mechanic. Thus, Dennis Griffin!*
(herein called D. Griffin) billed the Employer fo
$4,714.75 for his mechanic’s services performed betweer

~ April 23 and October 7, inclusive.

Specifically, records in evidence show the followmg
monthly billings by D. Griffin:

April—$302.7¢
May—5$210.00
June—3$387.00
July—$915.00
August—3$1,570.00

10 Ten other employees, concededly production, received identica
layoff notices that day. All such employees were recalled-by February
1981, except that Logan was not oftfered a job until June 17, 1981, Th
position offered was within the bargaining unit. 1t was not for 8 mechan
ics’ job. Logan did not respond to that offer.

11 Robson did not testify. Becaunse the record does not show whethe
Robson was a supervisor at the time of the hearing, 1 make no advers
inference from his failure to appear as a witness.

1t Not 10 be confused with former full-time employee Vern Griffu
who had been discharged in May. It is undisputed that D. Gnlﬁn workex
as an independent contractor.
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ably, that employee was a guard. As such, he would
have been excluded from the unit. That fact was not suf-
ficient, in Howell, to disqualify either the individual or
the activity from the ambit of protection afforded by
Section 7. See also Bel-Air Mari, Inc., a Subsidiary of
Mammoth Mart, Inc., 203 NLRB 339, 341 (1973), enfd.
497 F.2d 322 (4th Cir. 1974).

The facts in the case at bar, 1 conclude, present even
more cogent circumstances for finding Logan’s (and the
Union's) activities protected. If the signing of the check-
off card is deemed an effort of Logan to join the Union,
he was clearly exercising a right explicitly contained in
Section 7. If Logan’s efforts are viewed as an attempt to
become a unit employee, they similarly are entitled to
the mantle of the Act’s protection. This is so because,
being a unit employee, in the circumstances herein,!® si-
multaneously achieves union membership and representa-
tion. Thus, either view shows an effort to exercise an ex-
plicit statutory right. As such, the activity herein is pro-
tected within the meaning of the Act.

B. Employer knowledge: The record contains ample evi-
dence of this prima ‘facie element. It is uncontradicted
that Einhaus was approached by Duncans and Smith
about Logan’s desire to join the Union. Lewis admitted
Einhaus indicated to him Logan’s desire to become a
member of the bargaining unit. Einhaus testified that he
told Robson the Union had presented Logan’s union card
to him. Finally, each of these events, it is conceded, took
place before the decision to terminate Logan.

C. Unlawful motivation: Section 8(a)(1) violations sup-
port findings of unlawful motivation. 1 have found, supra,
that there is no merit to the sole 8(a)(1) allegation that
Einhaus unlawfully threatened Logan’s discharge.

Nonetheless, the issue is not so easily put to rest.
Section 8(a)(1) violations are not necessarily a require-
ment of an 8(a)(3) finding:

Actual motive, a state of mind being the question,
it is seldom that direct evidence will be available
that is not also self-serving. In such case . . . the
trier of fact may infer motive from the total circum-
stances proved. . .. If he finds that the stated
motive for a discharge is false, he certainly can infer
that there is another motive. More than that, he can
infer that the motive is one that the employer de-
sires to conceal—at least where . . . the surround-
ing facts tend to reinforce that inference. [Shattuck
Denn Mining Corporauor. (iror. King Branchi +
N.L.R.B., 362 F.2d 460, 470, (9th Ci1. 1966).]

The Shattuck Denn principle was quoted with approval
by the Board in Best Products Company, Inc., 236 NLRB
1024, 1025 (1978). See aiso Wellington Hall Nursing
Home, Inc., 257 NLRB 791 (1981).

Support for a finding of unlawful motivation “is aug-
mented [when the explanation of the employer’s con-
duct} offered by the Respondent [does} not stand up
under scrutiny.” N.L.R.B. v. Bird Machine Company, 161
F.2d 589, 592 (1st Cir. 1947).

1 conclude that the General Counsel has established
the requisite element of antivunion hostility. The follow-

18 Referring to the Union’s status as incumbent representative.

ing factors warrant the inference, which 1 make, that
Logan’s discharge was motivated by unlawful consider-
ations.

1. The reasons ascribed to Logan’s termination are in-
consistent. Robson told Logan his “layoff” was due to
reduced production requirements. Lewis and Einhaus
testified the sole reason for the termination was poor
work performance.

These inconsistent and shifting reasons, as well as the
record as a whole, lead me to the conclusion the alleged
cause for Logan’s termination was pretextual. PRS Limit-
ed, d/b/a F. & M. Importing Co., 237 NLRB 628, 632
(1978); K. T. Metal Finishing d/b/a Electro-Plating Speci-
alities, Inc., 236 NLRB 534 (1978). Such shifting reasons
support a conclusion that Logan’s termination was moti-
vated by unlawful considerations. Russ Togs, Inc., 253
NLRB 767, fn. 2 (1980).

2. The timing of Logan’s discharge is coincidental
with his attempt to become a unit employee. Viewing
the evidence in a light most favorable to the Employer,
one must conclude that Logan produced substan®ard
quality work throughout his employment. Indeed, Ein-
haus repeatedly testified that Logan’s work was in a state
of deterioration. Each Employer witness testified on ghis
subject case Logan in such uncomplimentary terms.

Despite the above-described scenario depicted by the
Employer, absolutely no reprimand, warning, or other
disciplinary action was imposed on Logan until after the
effort of Smith and Duncans in September to have
Logan included in the unit. Lewis’ testimony that the
termination decision was not made until after the occur-
rence of Logan’s activity found to be protected supports
an inference, in the circumstances herein, that it was the
interjection of that protected activity which played a
part in the decision to terminate Logan. It is simply im-
plausible to believe that Logan’s performance was as bad
as claimed by the Employer’s witnesses, in fhe absence
of any type of discipline imposed upon him.

There is another factor concerning timing. The evi-
dence shows that union representatives had discussions
with Einhaus earlier in 1980 regarding the status- of me-
chanics. In each earlier instance, the union representa-
tives had been satisfied with the explanation that the in-
cumbents of the jobs were salaried. It was only when
Duncans himself took the liberty to personally examine
the timecards that the Employer officials took strong and
swift action to sohdify thenr position regarding mechan-
ics. Thus, Einhaus immediately chastised Duncans for
having looked at the timecards by telling him such
action could lead to his (Duncans’) discharge and such
matters were none of his business. Later, around the time
the decision to terminate Logan was made, a decision
also was made to convert the mechanics from hourly to
salary paid personnel.!® The chronology of these events
leads me to conclude that the employer representatives
were greatly concerned and disturbed over the Union’s
efforts to include mechanics in its bargaining unit. The

'®* The Employer claims this conversion was part of a yearend evalua-
tion. Assuming this is true, 1 conclude that the only basis for such con-
version of the mechanics, which appears in the record, is the Union’s re-
vitalized efforts to have that classification included in its bargaining unit.
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Union's efforts apparently were regarded by the Em-
ployer as an intrusion on its historical position that me-
chanics were managerial. The record as a whole, in my
opinion, permits the inference that the Employer’s oppo-
sition to the subject -union activity became manifest
through its various responses, inciuding Logan’s termina-
tion.

3. Logan’s termination was contrary to past practice.
First, Smith testified that in his 27 years of employment
it was uncommon to lay off repairmen together with
production empioyees. Those layoff periods normally
were an excellent time for the machinery to be repaired.
Immediately before his termination, Logan had consist-
ently worked 5-1/2 days each week. That fact tends to
<how repair work was available. The failure to retain
l.ogan for repair work as was the custom during produc-
tion layoffs, and in accord with a suggested need for
icpair services during October, is unexplained in the
record.

Also, the precipitous notice of termination given to
l.ogan is contrary to past practice. Thus, when Vern
Griffin was discharged for poor work in May, he was
provided an explicit and true statement of the reascn for
his termination; and that explanation was given him 2
weeks in advance of its effective date. Also V. Griffin
received a full explanation that he would receive 2
layoff, not discharge, notice so he could collect unem-
ployment benefits. As shown above. Logan was not
piven a candid reason by Robson for his termination.
Moreover, absolutely nc advance notice of the termina-
non was provided to Logan; and no discussion whatso-
cver was held concerning Logan’s entitlement to unem-
ployment benefits.

4. The element of unlawful motivation is virtually ad-
mitted. Einhaus testified that he had no personal conver-
sation with Logan regarding Logan’s termination. In-
stead, Einhaus testified he instructed Robson to deliver
the layoff notice. Einhaus further testified he instructed
Robson to provide Logan with an opportunity to return
10 work with the Employer as a production employee.
In Einhaus’ own words, he instructed Robson that
l.ogan could return to work there but “under no circum-
stances as a Mechanic.”

I conclude Einhaus’ quoted words are an expression of
unlawful motivation. In the entire context of the instam
vase, those words impart an intention to retaliate againsi
1 ogan for his protected activity. Even assuming the
record shows, contrary to mv findings. that Logan’s jot
oeTtormance Wwas A unsansiactors a2 auribuiecd e hin
the gquoted words asstme an uniawful charactes. Though
it may be argued that those words signify no more than
an ntention not to place Logan again into a job which
he could not properiy perform, such an interpretation is
tenuous. It is more probabie that if the Employer truly
+onsidered Logan as a poor worker, Einhaus would have
wid something te signify Logan would not be employed
m any job in the future.

ln sum, I find Einhaus’ spontaneous exclamation to
Kobson is tantamount to an admission that Einhaus har-
hored unlawful motivation in dealing with Logar.

lipon all the foregoing, 1 conclude that the evidence
a+ 1 whole demonstrates the true motive for Logan’s ter-

mination was to respond to the Union’s effort to make
Logan a unit employee. As such, the motivation for his
discharge is unlawful.

D. Improper effect: Finally, 1 conclude the consequence
of Logan’s termination reasonably has the proscribed
effect of discouraging empioyee union activity. The ter-
mination, having occurred within a brief period of time
after the effort to include Logan as a unit employee,
surely signaled to other employees the potential risks of
seeking union representation. 1 conclude that this is the
type of inhibiting effect the Act is designed 1o protect
against.

2. The Employer’s defense

1 conclude that the Employer’s defense does not with-
stand scrutiny. It is true there is no evidence that the
Union generally enjoyed less than harmonious relation-
ships with the Einployer. There is no evidence the Em-
plover has a proclivity to violate the Act. Nonetheless,
those factors must be balanced against the credited evi-
dence showing antipathy to Logan’s attempt to be repre-
sented by the Union.

The Employer’s reasons presented for Logan’s dis-
charge are not convincing. Lewis and Einhaus consist-
ently and persistently testified that Logan’s work was un-
satisfactory virtually from the outset of his employment.
Those generalized appraisals are inconsistent with man-
agement’s handling of Logan. Thus, Logan received ab-
solutely no written warnings, discipline, or suspensions.
Einhaus testified this omission was an act of compassion.
Einhaus claimed he did not wish to be harsh with Logan
and believed warning him would not serve to improve
Logan’s skill. However admirable Einhaus’ position
might be, it is inconsistent with, and in marked contrast
10, the way V. Griffin was handled for the same alleged-
ly poor work performance. Thus, Einhaus acknowledged
V. Griffin had been warned of potential discipline prior
1o his discharge in May.

There is vet another flaw in the stated reason for
Logan’s discharge. As described, supra, Logan spoke
with Einhaus after McMullen left. l.ogan wanted to
know what would be expected of him in McMullen’s ab-
sence. Einhaus then did not communicate any concern
about Logan’s job performance. Instead, as noted, Ein-
haus said that he would *stick” with Logan. 1 consider
Einhaus’ comments the eguivaient of a voie of confi-
dence in Logan. In any event, Einhaus’ failure to discuss
the aliepec shortcomings 1 Logan s waorr performani
with mm seriously diminishes the credibility of the Em-
ployer’s claim that Logan was performing on an unac-
ceptable level.

The defense is pervaded with exaggeration.

Notwithstanding the absence of discipiinary action
against l.ogan, the Employer adduced considerable evi-
dence to show Logan’s job performance was below par.

First, as earlier noted, Einhaus testified that he re-
ceived a report from McMullen to the effect Logan did
not possess the necessarv skills to be a mechanic.
Second. Einhaus made repeated testimonial assertions
that Logan’s work was unsatisfactory. Einhaus further
claimed Logan had not observablv improved after his
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brief: training in Chicago. Also, Einhaus testified Logan’s
work.product deteriorated after McMullen retired.1: -

Third, the Employer adduced considerable evidence to
show that skilled mechanics are critical to its operations.
I' credit all such testimony. It is virtually self-evident that
the machinery used by the Employer in its production
functions must be in working order ‘to allow the ‘Em-
ployer to manufacture its products. In this connection,
the Employer sought to show that it experiericed a great

deal of so-called “down time”?8 because of Logan’s in-
ability to repair and maintain the equipment. Thus,
Lewis, Einhaus and Eskew mutually testified that they
discussed machine breakdowns several times in the
period of July through September. In these conversa-
tions, the participants claimed they observed to one an-
other-that Logan was not able to properly maintain the
equipment:

Logan literally acknowledged he could not repair a]l
types of equipment used by the Employer. However,
Lewis admitted that - “‘down time” existed for years
before Logan was first employed. Also Duncans testified
without contradiction, in rebuttal, that he observed no
more “down time” during Logan’s employment than at
any other time. Duncans testified, too, that the same
degree of “down time” persisted even after Devine was
hired in November. .

. Accordingly, I find the record shows that “down
time” was a chronic problem at the Employer’s Taylor
facility.?® On the foregoing, 1 conclude that the effort to
blame Logan for the downtime situation is a blatant
effort to exaggerate the Employer’s defense . against
Logan. I conclude the Employer’s arguments and impli-
cations that “down time” was a problem particularly as-
sociated with Logan’s poor work are unpersuasive and a
gross exaggeration.

The: Employer exaggerated the claim that D. Griffin

had to be hired because of Logan’s bad work. Such a po-
sition is based purely on speculation derived from the in-
creased need for repair help after McMullen retired.
"~ The increased billings of D. Griffin do not suffice to
prove Logan’s work was poor. Griffin’s monthly invoice
totals (set forth, supra) show relatively consistent billings
for April through June. Both Logan and McMullen
worked during those months. There is substantial in-
crease in the cost of D. Griffin’s services in July and
August. These increases are consistent with McMullen’s
retirement and Logan’s sole presence as a full-time me-
chanic.

17 ] find Einhaus’ evaluations of Logan’s work of little probative
value. There was no showing that Einhaus possessed the technical skills
as a mechanic to enable him personally to evaluate Logan. Much of Ein-
haus’ testimony on this subject was provided through alleged reports to
him by others who did not testify, such as McMullen and D. Griffin: and
was couched in broad generalization and conclusionary statements.

18 ] use this expression to denote periods when machinery is inoper-
ative awaiting completion of repair work.

'* The 10 hours each weekday worked by Logan during September,
plus the 4 hours each Saturday he worked that month hardly seems con-
sistent with a contention that his work performance was the cause of
major production disruptions.

"September actually showed a decrease in. the cost of
D. Griffin’s services.29

:~All' the: Employer’s financial ev1dence concerning: ﬂle
cost -of D.Griffin’s services were unaccompanied by -any
hard-evidence to show- the quality of Logan’s  work. As-
noted above, the supervisors:who consxstently gave testi-
monial .appraisals of Logan’s work did so in’ generahzed
terms: None was shown to possess. the techmical ‘expertise
to properly or fairly assess-Logan’s work:product.

- Even the Employer’s own evidence’ démonstrates’ ex-
aggeration. Thus, Eskew-testified D. Griffin:“frequently”
had‘to-iinstruct Logan in his work. That-testimony:is
contrary to ‘D. Griffin’s invoices. All'“those-invoices
(April-October) are in evidence as Respondeéfit Exhibit 2.
Only the inivoices dated August 7, September 25,ﬁand
September-30 contain charges to the Employer for *in:
struc’:‘tion”br “trammg of *“Titus” [Logan] by D an-
fin.

Eskew s exaggeration is patent. I concede ity poss'ble
D. -Griffin gave Logan instructions for which the Em-
ployer was not-charged. Nonetheless, D.- Griffin’s failure
to have billed” the Employer for such other instruction
times,"if any, in'the instant context creates a-régsonable
presumption: that such instruction was miniral ‘and insig-
nificant. In concluding this issue was exaggerated; I have
also considered that' the dates when the hard evidence
positively proves D. Griffiri gave instructions to Logan
do not at-all coincide with the highly self-serving asser-
tions ‘of 'the Employer ‘witnesses that Logans work was
consistently poor and-deteriorated.

Eskew’s testimony reéflects “still further exaggeration.
The thrust of Eskew’s direct testimony was to portray
Logan as an incompetent repairman. During redirect ex-
amination, Eskew emphasized -that point. She‘ claimed
that D. Griffin' complained to her [Eskew] “about the
lack ‘of ability” on Logan’s part. Despite al| this, Eskew
admitted’ (durmg recross examiination) that she had ot
reported to' Lewis, Einhaus, or Robson the alleged com-
plaints of D. Griffin about Logan. This admission, T con-
clude, casts doubt upon the integrity of the' Employer’s
claims that Logan’s wWork was so poor it reqmred ‘his dis-
charge. 1 consider this testimony, also, a furthet example
of exaggeration in the defense.

Analysis of the monthly cost of D. Griffin’s services
shows a tendency to enhance the General Counsel’s con-
tention that the timing of Logan’s termination is directly
related to the activities found to be protected.

The fiscal statistics show the greatest expenditure for
D. Griffin’s services (1) coincided with Lewis’ directive
to do all the repair work with the Employer’s own em-
ployees and (2) that it was incurred before Duncans’ re-
quest to place Logan in the unit.

Both these circumstances provided an immediate op-
portunity for the Employer to rid itself of Logan. How-
ever, the Employer retained him. It is improbable that
the Employer would have countenanced both the assert-
ed unsatisfactory work of Logan and the severely in-
creased cost of independent contractor services which

20 I will not speculate as to the reason for this decrease. However, it is
interesting to note that this decrease coincided with the huvy 6-day
work schedule of Logan during that month.
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the Employer, in its defense of the instam action, claims
was caused by that same poor emplovee. 1 conciude the
failure to have taken action against Logan at that ume,
specifically before September. tends to vitiate the Em-
ployer’s defense.

The defense was not presented with candos.

During his direct testimony, Lewis testified, inter alia,
that mechanics are salaried. Literaliy, that statement was
true as of the date of Lewis’ tesumony.

However, as earlier observed, the record actually
shows that mechanics V. Griffin, McMullen, Thomas,
and Devine were hourly paid. It was not until November
7 that the job was converted to z salary basis.

Lewis impressed me as an articulate and intelligent in-
dividual. He is clearly capable of making the distinctions
necessary by his interrogation. I consider this testimonial
distortion to impaci adversely upon the validity of the
Employer’s defense. This is an example of an effort to
mask the true facts. It renders suspect other generalized
and unsupported assertions made by Lewis in particuiar.

The foregoing analysis of the discrimination issue per-
suades me that the Employer has not shown it had good
reason, sufficient in itself, to discharge Logan. 1 conclude
there is insufficient evidence to elfectively rebut the
General Counsel’s prima facie case. That prima facie case,
in its totality, leads me to conclude the Employer's de-
fense is a prextext.

Assuming, arguendo, that lLogan’s performance was
substandard, the question is: What is it that distinguishes
his job performance in September and October from that
which the Employer asserts was unsatisfactory during
the preceding months? There is no showing that Logan’s
work was poorer in September than earlier. Indeed, the
largest sum of nmioney paid to D. Griffin was for August.

I conclude the record as a whole contains substantial
evidence to warrant a finding that the distinguishing
characteristic was the interjection of the atiempt 10 make
Logan & unit employee. Thus, it is plain that Logan’s
purported poor job performance became intolerable oniv
after he had been associated with the protected activity.
In this backdrop, his discharge is unlawful in violation of
Section 8(a)(3). See N.L.R.B. v. Electric City Dyeing Co.,
178 F.2d 980 (3d Cir. 1950), enfg. 79 NLRB 872 (1948). 1
so find. T further conclude that there is ne convincing.
cogent, and credible evidence toc show Logan’s dismissal
was because of poor job performance or that ihe Em-
plover wouid have discharged him. absent the attempt 1<
mzke  hin un:t emploves  Sev  Quaiin brogacasiim
Corp. of Sar Juan d/vo/a WQBS-AM Radic Sianion “L
Gran Cadena,” 254 NLRB 900 (1980), reconsidering 24!
NLRB 318 (1979

Upon the basis of the above findings of fact and upon
the entire record in the case, 1 make the following:

CONCILUSIONS OF LAwW

1. Sealy Matiress Company of Michigan, Inc., is an
employer engaged in cominerce within the meaning of
Section 2(2), (6). and (7) of the Act.

2. United Steelworkers of America, AFL-CIO-CLC,
1s a labor organization within the meaning of Section
2(5) of the Act.

3. The Employer did not interfere with, restrain, and
coerce employees in violation of Section 8(a)(1) of the
Act when Einhaus said that Logan would be fired if he
became a mechanic in the bargaining unit.

4. The Employer unjawfully discriminated against its
employees in violation of Section 8(a)(3) and (1) of the
Act when it terminated the services of employee Titus
Logan on October 7, 1980.

5. The aforesaid unfair labor practice affects commerce
within the meaning of Section 2(6) and (7) of the Act.

TRHE REMEDY

Having found that the Emplover violated Section
8(a)(3) and (1) of the Act, I shall recommend that it
cease and desist thereirom and affirmatively take such
action as will dissipate the effects of its unfair labor prac-
tices.

Having found that Titus Logan was unlawfully termi-
nated on October 7, 1980, I find it necessary to order the
Employer to offer him fuil reinstatement to his former
position or, if that position no longer exists, to a substan-
tially equivalent position. without prejudice to his senior-
1ty or other rights and privileges, and make him whole
for any loss of earnings he suffered as a result of the Em-
ployer’s uniawful actions. Loss of earnings shall be com-
puted as prescribed in F. W. Woolworth Company, 90
NLRB 289 (1950). plus interest computed in the manner
and amount prescribed in Isis Plumbing & Heating Co.,
138 NLRB 716 (1962), and Florida Steel Corporation, 231
NLRB 651 (1977).

Inasmuch as the record contains no evidence of a pro-
ciivity to violate the Aci. I conclude it is not necessary
that the Order conuain broad proscriptive language. See
Hickmort Foods, inc., 242 NLRB 31357 (1979). However.
the Emplover shall be ordered te refrain from. win anv
ke O relaiec manie aimnni. énd
coercig its emplovees in 1he exercise of their Section 7
rights.

|[Recommended Order omitted from publication.]
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